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Succession of the One-off Cash Benefit Payable to a Siberian Deportee. Commentary on the Judgment of the Provincial Administrative Court (WSA) in Gdańsk of 11 May 2021, II SA/Gd 39/21[footnoteRef:1]        [1:  LEX no. 3182743.] 



Wherever the legislature intends that cash benefits – whether arising under social security schemes or awarded as compensatory measures – should, despite their inherently personal nature, be transferable under succession to the close relatives of the person originally entitled thereto, it makes this intention explicit and unambiguous in the relevant statutory provisions. This legislative technique is deliberate and serves to ensure clarity as to whether a given entitlement may continue beyond the lifetime of the beneficiary and therefore be asserted by his or her legal successors. In light of this established practice, the absence of any such indication in the Act of 2020 on the Cash Benefit Granted to Persons Sent or Deported by the Authorities of the Union of Soviet Socialist Republics in the Years 1936–1956 must be interpreted as an intentional legislative choice. Since the Act contains no provision authorising the transfer of the benefit upon death, the one-off cash benefit awarded to the so-called Siberian deportees must be regarded as falling outside the scope of rights transferable under succession. 

1. 	The Provincial Administrative Court (WSA) in Gdańsk adjudicated in an exceptionally compelling and, from a juridical standpoint, notably complex case concerning cash benefits that have only recently begun to be granted to individuals subjected to repression by the former Union of Soviet Socialist Republics (the USSR). 
The Court held that the one-off cash benefit payable to the so-called Siberian deportees under the Act of 14 August 2020 on the Cash Benefit Granted to Persons Sent or Deported by the Authorities of the Union of Soviet Socialist Republics in the Years 1936–1956[footnoteRef:2] is not, in the Court’s view, transferable under succession.  [2:  Journal of Laws of 2021, item 2029, hereinafter: the Act.] 

The reasoning of the judgment contains a number of interesting analyses and observations, many of which may quite rightly b acknowledged as persuasive. They are, however, flawed in that they are formulated almost exclusively from the standpoint of public law – that is, administrative law, and mor specifically, the administrative procedure. Viewed through this lens, the essential nature of the matter became obscured, ultimately leading the Court to the formulation of a conclusion that cannot be endorsed. It is likewise this administrative perspective that prompts the writing of this commentary and justifies supplementing the Court’s line of reasoning. The issue therefore calls for an examination carried out this time from the standpoint that corresponds to the very nature of the benefit – namely, a civil-law perspective – since, leaving aside all other considerations, it is simply not possible to determine the transferability of any right under succession while disregarding the rules that govern the law of succession. 

2.	The factual circumstances of the case were not complex, and, at the same time, were quite characteristically typical of matters concerning ex-combatants decided by the Head of the Office for Ex-Combatants and Persons Subjected to Repression[footnoteRef:3] acting under the Act of 14 August 2020. Siberian deportees are, after all, in the vast majority of cases, individuals of very advanced age. It therefore happens with some regularity that they submit an application and subsequently, whether or not they live to see a decision issued in their case or the cash benefit actually disbursed – such payment being due within thirty days of service of the decision – they pass away.  [3:  Hereinafter: the Office.] 

This is precisely what occurred in the case adjudicated by the Provincial Administrative Court (WSA) in Gdańsk. The applicant submitted his application on 16 September 2020. By a decision dated 28 October of that same year, the Office granted the cash benefit. The decision, however, was collected not by the Siberian deportee himself – who had passed away only a few days earlier, on 25 October 2020 – but by his spouse. As a consequence, the Office refused to make payment of the amount previously awarded, invoking the absence of an entity legally entitled to receive the benefit. 

3. 	The position adopted by the Provincial Administrative Court (WSA) on the question of whether the one-off cash benefit payable to Siberian deportees is “transferable under to succession” rested on an underlying assumption which – when considered in isolation from the remainder of the Court’s reasoning – is entirely sound and, as a matter of principle, difficult to dispute. It is premised on the observation that rights of a strictly personal nature may pass under succession only where an explicit statutory provision confers such transferability. The Court did not identify any such provision in the Act of 2020, and rightly so, for the Act contains no rule that would permit the benefit to be treated as transferable under succession. 
In the same vein, the Court dismissed the possibility of relying on the provision governing the “transferability under succession” of pensions and disability benefits under the Social Insurance Fund. The one-off cash benefit payable to Siberian deportees is, quite correctly, neither a pension nor a disability benefit[footnoteRef:4]. On this point, the Court offered a concise yet clear explanation confirming the “compensatory nature” of the benefit.  [4:  Nota bene, it is worth noting in passing that pensions and disability benefits under the Social Insurance Fund do not involve succession in the strict sense of that term. What is at stake is the acquisition of one’s own social-security entitlements arising in connection with the death of a particular individual (the insured person), rather than the transfer of an existing right from one person to another as a consequence of death.  
] 

Yet the Court did not take any further steps that the circumstances of the case so clearly required. It failed to draw the necessary conclusions arising from the civil-law nature of the benefit, nor did it address what, in such a situation, ought as a matter of course to have been examined. In particular, the Court neither analysed nor applied the provisions of Book Four of the Civil Code – the very rules governing the law of succession – where one finds, among other things, the exceptional provision allowing the transferability under succession of a right that is, by its very nature,  strictly personal, such as a claim for non-pecuniary damages (vide Article 445(3) of the Civil Code). 
In consequence, the Court concluded that the spouse of the deceased Siberian deportee lacked legal standing under Article 30(4) of the Code of Administrative Procedure, a provision that permits allows legal successors to enter ongoing administrative proceedings only where the right at issue is transferable under succession. Since the Court considered the benefit to be non-transferable, it held that the spouse could not step into the proceedings in place of the deceased.

4. 	Before addressing whether the one-off cash benefit payable to a Siberian deportee can be regarded as transferable under succession, it should first be observed that the answer cannot, by its very nature, be uniform in every possible scenario. The assessment necessarily depends on the specific stage at which the benefit finds itself when the beneficiary passes away.
It takes no particular philosophical subtlety to recognise that an ex-combatant’s benefit passes through three fundamentally distinct stages: (1) the period preceding the submission of an application; (2) the period between the filing of the application and the issuance of the administrative decision granting the benefit; and (3) the period following the issuance and formal service of that decision.
The view expressed by the Provincial Administrative Court (WSA) in the operative part of the judgment – excluding the transferability under succession of the one-off cash benefit – may be accepted only with respect to the first of these stages. Indeed, no statutory provision in any act provides for the transferability, whether in the sense of succession governed by ordinary civil-law rules or in the sense of a specific statutory mechanism enabling successors to step into the position of the deceased outside the framework of the law of succession, of the benefit of an ex-combatant  who    h a s    d i e d   b e f o r e    s u b m i t t i n g    a n     a p p l i c a t i o n   for the benefit. No such rule exists in the Act of 14 August 2020, and such a rule would be strictly necessary given that as the benefit in question is, by its very nature, a strictly personal right and therefore, as a matter of principle, non-transferable.
It may already be stated, however – anticipating the analysis that follows – that  the situation is entirely different in the remaining two stages, both of which arise only after the application has been submitted. At these later stages, the benefit payable to an ex-combatant is, perhaps somewhat surprisingly at first glance, in fact transferable under succession. 
To understand why this is the case, the analysis must begin precisely at the point where the Provincial Administrative Court brought its reasoning to a close: by examining transferability in light of the ordinary rules governing succession, that is, thee principles civil law. For – as will be discussed in greater detail – the one-off cash benefit payable to a Siberian deportee is, in substance, a civil-law entitlement. The Court itself appears to have acknowledged as much, which is evident from its repeated emphasis, both in the reasoning and in the operative part of the judgment, on the compensatory nature of the benefit – compensation being, of course, a form of redress inherently and traditionally rooted in the domain of civil law.
The one-off cash benefit payable to a Siberian deportee must therefore be examined in light of the rules of succession set out in Book Four of the Civil Code, and in particular with reference to Article 922 of the Civil Code, which delineates the composition of the estate and specifies which rights and obligations pass to a person’s legal successors upon death.

5.	As is well known, under Article 922 of the Civil Code a right – in this case, the cash benefit – is transferable under succession if three cumulative conditions are satisfied: (1) it must have a pecuniary character; (2) it must possess the nature of a civil-law entitlement; and (3) it must not be so closely connected with the person of the deceased that it necessarily extinguishes upon his or her death. Only where all three of these requirements are met can the right in question form part of the estate and thus pass to the deceased’s legal successors.
When assessed against this triad of “criteria of transferability under succession,” only the pecuniary nature of the benefit awarded to an ex-combatant is entirely beyond dispute. This element may therefore be regarded as established without the need for further explanation or detailed justification. The remaining criteria, however, call for a more careful and reasoned analysis as they raise issues that require proper argument to determine whether the benefit can indeed form part of the estate.
Although the civil-law nature of the benefit was acknowledged by the Court, this acknowledgement was made without offering the clarifications that are indispensable for a proper understanding of the issue. This omission must therefore be “remedied”, as the matter is by no means as straightforward as it might initially appear.
Doubts about the civil-law nature of an ex-combatant’s entitlement are often related, in practice, to the fact that the Office’s obligation arises from   a n    a d m i n i s t r a t i v e   d e c i s i o n   granting the one-off cash benefit. It must be stated unequivocally that this line of reasoning is misguided. The civil-law nature that determines whether a pecuniary right constitutes a part of the deceased’s estate is not contingent upon the formal source from which the subjective right originates. It is well established that civil-law entitlements, including pecuniary ones, may arise from legal transactions, torts, unjust enrichment, sensu stricto events, judicial decisions, and, as in the present case, administrative decisions[footnoteRef:5]. A compensatory award granted to an injured party in a criminal judgment does not thereby lose its civil-law nature; similarly, an administrative decision that serves as the basis for acquiring or losing a subjective right – for example, an expropriation decision – in no way “negates” the civil nature of that right. What ultimately matters is the inherent and substantive nature of the entitlement itself, whereas the formal source from which it arises is of only secondary importance.   [5:  Vide the numerous civil-law textbooks, e.g.: Z. Radwański, A. Olejniczak, Civil Law – General Part (Prawo cywilne – część ogólna), 14th ed., Warsaw 2017, p. 225.] 

	The objective, civil-law character of “the one-off cash benefit” awarded under the Act of 14 August 2020 follows directly and unmistakably from the fact that it is compensatory in nature. Compensation — including both, damages and monetary redress – belongs, beyond any doubt, to the domain of civil law. 
	This is not a form of social benefit provided by the State as part of broadly understood social security; rather, the mechanism in question constitutes a civil-law remedy – a specific form of compensation. This is evident, albeit not expressly stated, from Article 3 of the Act, which excludes eligibility for “the benefit” for persons who have already obtained compensation through other means. The rationale behind this rule is straightforward: the same harm cannot be compensated twice. Under the fundamental principle governing the law of damages, the injured party may not be enriched as a result of receiving compensation. Instead, he or she must be “restored to the position that would have existed had the harmful event not occurred” – but not placed in a more advantageous one. That, quite simply, is not the purpose of the law of damages[footnoteRef:6].  [6:  Cf., for example, M. Kaliński in: Z. Radwański (ed.), System of Private Law (System prawa prywatnego), vol. 6, Warsaw 2009, p. 89, para. 76.] 

The legislature, in the Act of 14 August 2020, assigns a clearly compensatory character to “the one-off cash benefit” and therefore – in keeping with the fundamental principle of the law of damages – necessarily provides for the exclusion of any “duplication” of compensation. There would be no necessity for such a prohibition (that is, for introducing into the Act a specific rule precluding the “duplication” of compensation) if the benefit were intended to serve a “social security function”. In that scenario, an individual could simultaneously pursue compensation for the harm suffered through “ordinary civil-law mechanisms” – in practice, under the Act of 13 February 1991 on declaring null and void certain judgments issued against persons persecuted for activities undertaken in support of the independent existence of the Polish State, Journal of Laws (Dz.U.) of 2021, item 1693, since seeking compensation from the actual perpetrator, namely, the USSR and its successor, “through civil litigation” is, as a matter of reality, impossible – and, at the same time, seek a form of social support under the Act of 14 August 2020 that would not constitute damages. The legislature, however, chose a different course and expressly conferred a compensatory nature to the one-off cash benefit, together with all the civil-law consequences that necessarily follow from such a legislative clarification.
It is primarily the method adopted by the legislature to determine the amount of the benefit that confirms its compensatory character. This is not a “flat-rate” allowance – such as a care benefit – granted in an identical amount to every ex-combatant who satisfies the statutory conditions, regardless of the extent of the harm individually suffered. In fact, it’s quite the opposite as the one-off cash benefit is determined on an individualized basis, tailored – even if only “in a necessarily approximate manner” – to the scale of the harm actually sustained by the particular ex-combatant and, calculated on the basis of the number of months during which the person was subjected to repression (Article 4(1) of the Act). Nor does the corrective rule establishing a minimum compensatory amount of PLN 2,400 (Article 4(2) of the Act) alter this conclusion; it merely ensures that compensation does not fall below a guaranteed threshold without affecting the fundamentally compensatory method of calculation.
A compensatory claim – or, put differently, a claim for damages, – invariably retains, at least from the standpoint of the law of succession, a civil-law character. “The one-off cash benefit” awarded to persons subjected to repression under the Act of 14 August 2020, although formally granted by way of an administrative decision, likewise possesses a compensatory, and therefore inherently civil-law nature, rather than an administrative one.

6. 	The third criterion of transferability laid down in Article 922 of the Civil Code would, at first glance, seem to resolve the matter in the negative. The one-off cash benefit, serving as monetary redress for non-pecuniary harm, is so inherently and closely connected with the person of the beneficiary that, as a general rule, it would ordinarily extinguish upon his or her death. This follows from the very essence of compensation for non-pecuniary harm: such compensation is directed exclusively at alleviating the suffering endured by the injured individual, and therefore seeks to address harm that is, by its nature, deeply personal and inseparable from the person who experienced it[footnoteRef:7].  [7:  Cf. among many others: G. Bieniek, Commentary on the Civil Code. Obligations, vol. I (Komentarz do Kodeksu cywilnego. Zobowiązania, t. I), Warsaw 1996, p. 372, thesis 37 on Article 445 of the Civil Code; E. Skowrońska-Bocian, Law of Succession (Prawo spadkowe), Warsaw 2018, p. 15, para. 21..] 

This observation, however – contrary to what might initially be assumed – does not resolve the matter and cannot be extended to the two subsequent stages of the ex-combatant’s entitlement, namely: (2) the stage following the submission of the application for the one-off cash benefit and, in particular, (3) the stage following the issuance of the administrative decision granting that benefit. 
First, it must be acknowledged that at the third stage — that is, once the decision granting the one-off cash benefit has been formally issued and duly   s e r v e d  - a significant qualitative change occurs in the legal position of the ex-combatant, accompanied by an equally important shift in the very nature of the underlying claim. At this point, the original claim seeking the   a w a r d   of monetary redress effectively “evolves” into a claim demanding the   p a y m e n t  of “funds” that have already been definitively granted. From that moment, at the very latest, the claim becomes fully specified and acquires a concrete and independent character; it “detaches” itself from the person of the ex-combatant, thereby losing its previously personal and indivisible quality, and   e n t e r s   h i s   o r   h e r    e s t a t e   as a “neutral” pecuniary claim for payment – a demand for the performance of an obligation whose “source” lies, at this stage, in the administrative decision itself. This, without doubt, permits the claim to pass into the estate upon the ex-combatant’s death. After all, obligations involving the deceased – and such an obligation unquestionably arises the moment the decision is issued and served, thereby creating a binding duty to pay the sum awarded – and not merely ownership or other proprietary rights, are, as a matter of principle, transferable under succession. The administrative decision granting the benefit thus brings into existence, in a meaningful sense, a   n e w   entitlement: one that is clearly separated from the person of the ex-combatant, precisely defined in its scope, and, without question, a transferable pecuniary right	
Nota bene, the situation is closely analogous to that which arises once a final and binding civil-court judgment has been obtained awarding monetary redress. In both scenarios, the claim for payment – whether it concerns the amount adjudicated by the court or the benefit granted through an administrative decision – acquires a fully transferable character under succession and, as a result, passes to the legal successors upon the death of the entitled individual. Thus, whether the deceased was a claimant in civil proceedings or an applicant in the administrative procedure, the underlying claim for payment continues in favour of his or her legal successors[footnoteRef:8].  [8:  It must nevertheless be acknowledged that this issue — namely, the legal significance of a court judgment awarding monetary redress for non-pecuniary harm — continues to receive relatively little attention and reflection in the civil-law literature. As a result, one still encounters the tendency to “lump together” two fundamentally different situations: (1) a court judgment awarding monetary redress, and (2) a claim that has merely been filed, the outcome of which remains uncertain, and to ascribe to both of them the same legal consequences from the perspective of Article 445(3) of the Civil Code. Cf, for instance, the earlier commentary by G. Bieniek in: J. Gudowski (ed.), The Civil Law. Commentary (Kodeks cywilny. Komentarz), vol. III, part 1, Warsaw 2013, p. 774, thesis 77 on Article 445 of the Civil Code. This approach is decidedly incorrect. A final judgment awarding monetary redress represents something fundamentally different from a statement of claim that has only just been brought — a claim that may, after all, fail. There can be no doubt, therefore, that these situations must be treated differently, precisely in light of the distinction between them.] 

In practical terms, this means that the Office is obliged to pay the heirs of a Siberian deportee who dies after the decision has been served the amount that was not paid out to the entitled person during his lifetime. The entitlement therefore continues in their favour as a straightforward claim for payment arising from the decision itself. Conversely, if the Office has already transferred the funds to the bank account designated by the applicant, it may not demand repayment of that amount from the heirs, nor may it otherwise attempt to recover the sum that was correctly disbursed in accordance with the decision while the beneficiary was still alive[footnoteRef:9]. [9:  Given the scope of this commentary, it is appropriate to set aside at this point an issue that is of some practical significance, yet does not affect the underlying principle of the transferability of the ex-combatant’s entitlement. What is meant here is the potential divergence between the group of the Siberian deportee’s “general” heirs — that is, the persons entitled to succeed under statutory succession rules or under the deportee’s will — and the group of persons entitled to receive funds remaining in the deceased’s bank account. This question may become relevant and give rise to uncertainty in situations where the Office, unaware of the beneficiary’s death, transfers the awarded funds to the bank account indicated by the applicant in the original submission.] 

	Second, the entitlement of a Siberian deportee is likewise transferable at an earlier moment, namely at the second stage – that is,   a f t e r   t h e   a p p l i c a t i o n    h a s   b e e n   f i l e d   but before the benefit has been formally granted by administrative decision. At this point, the ex-combatant’s right undeniably continues to possess a strictly personal character; nevertheless, the decisive factor is the content of Article 445(3) of the Civil Code. This provision effectively brings forward the “ordinary” moment at which transferability arises: instead of attaching only once a judgment has been issued or a benefit granted by administrative decision, it allows transferability to arise earlier by making it contingent upon either a written acknowledgment of the claim or the filing of an action. In both situations, a personal claim for monetary redress, still closely connected with the individual entitled to it, becomes transferable under succession once one of these conditions is met. There can be no doubt that an application for the award of “the one-off cash benefit” – a civil-law entitlement granted through an atypical procedural route, namely by means of an administrative decision – should, in functional terms, be regarded as falling within the scope of what is understood by “bringing an action.”[footnoteRef:10].  [10:  For this reason, in my view, there is no need to resort to the use of analogy. `] 

The very act of submitting the application for the benefit therefore causes the entitlement to become transferable at that moment, which means that, in the event of the Siberian deportee’s death, the proceedings are not automatically discontinued. Instead, pursuant to Article 30(4) of the Code of Administrative Procedure, his heirs enter the proceedings in the place of the deceased and continue them as his legal successors. 

7.	In summary, the holding of the judgment formulated by the Provincial Administrative Court (WSA) in Gdańsk is not correct. The entitlement to claim the cash benefit due to Siberian deportees under the Act of 14 August 2020 is transferable under succession from the moment the ex-combatant submits the application.  
