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Abuse of the Right to Claim a Forced Share. Commentary on the Judgment of the Supreme Court of 28 March 2018, Case No. V CSK 428/17[footnoteRef:1] [footnoteRef:2] [1:  This commentary was prepared within the framework of a research grant awarded by the National Science Centre (OPUS 20), project no. 2020/39/B/HS5/01171, entitled „Ochrona interesów rodziny w prawie spadkowym jako uzasadnienie dla limitowania przez ustawodawcę autonomii woli spadkodawcy” (“Protection of Family Interests in Succession Law as a Justification for Legislative Limitations on the Testator’s Autonomy”). ]  [2:  OSNC 2019/A/14, Legalis.] 


It is not permissible to dismiss an action for a forced share on the basis of Article 5 of the Civil Code.



1.	 The operative part formulated by the Supreme Court in this judgment is indeed striking and immediately invites closer scrutiny. Until now, it has been almost universally and firmly accepted (and, fortunately, it remains largely the case[footnoteRef:3]) that the exercise of the right to a forced share – specifically through the submission of a demand for its payment addressed to the successor or successors – may, in certain cases, be contrary to the principles of social coexistence. Consequently, such a claim could be dismissed by the court with reference to a legal norm serving as a kind of “safety valve” within the structure of statutory law, namely Article 5 of the Civil Code. This provision permits the evaluation of the exercise of any subjective right from the perspective of a potential abuse of that right, thereby enabling the court to intervene where the formal invocation of a legal entitlement would result in consequences fundamentally at odds with accepted standards of fairness[footnoteRef:4].  [3:  Critical views on this issue have already been expressed. See A. Tomczyk, Skutki cywilnoprawne naruszenia norm moralnych między osobami bliskimi (Civil-Law Effects of Violating Moral Norms Between Close Persons), Warszawa 2020, p. 47; P. Zielonka, Zarzut nadużycia prawa podmiotowego a pozbawienie prawa do zachowku. Glosa do wyroku Sądu Najwyższego z dnia 28 marca 2018 r., V CSK 428/17 (The Allegation of Abuse of a Subjective Right and the Deprivation of the Right to a Forced Share: Commentary on the Supreme Court Judgment of 28 March 2018, V CSK 428/17), Przegląd Prawa i Administracji 2021, no. 126, pp. 365 ff.]  [4:  See, in greater detail, T. Justyński, Nadużycie prawa podmiotowego w polskim prawie cywilnym (Abuse of a Subjective Right in Polish Civil Law), Kraków 2000, pp. 83 ff.] 

	Notably, there is little, if anything, to criticise in the reasoning of the Court itself, or at least in the Supreme Court’s conceptual approach to the notion of abuse of right. The Supreme Court reconstructs, with commendable clarity, the well-established principles governing this doctrine, recounting them with careful precision and accepting them in their entirety. It may even be observed that such a coherent and methodologically disciplined approach has not always been adopted with equal consistency across all panels of the Supreme Court[footnoteRef:5].    [5:  For example, in its resolution of 15 March 2018 (III CZP 110/17) concerning the time limit for submitting a declaration of acceptance of succession on behalf of a child, the Supreme Court disregarded the carefully developed principles and treated Article 5 of the Civil Code as authorising “equitable adjudication” whenever statutory law appears unjust. See further T. Justyński, Nadużycie prawa a terminy zawite do odrzucenia spadku oraz uchylenia się od skutków niezłożenia oświadczenia. Glosa do uchwały SN z dnia 15 marca 2018 r., III CZP 110/17 (Abuse of Right and Preclusive Time Limits for Renouncing an Estate and for Avoiding the Effects of Failing to Submit a Declaration: Commentary on the Supreme Court Resolution of 15 March 2018, III CZP 110/17), OSP 2019, no. 10.] 

	If one were to assess the operative part of the judgment in isolation, without yet engaging with the reasoning of the Court, it might initially be tempting to rationalise the Court’s apparent volte-face. Thus, the reasons for such an unexpected departure from the previously established line of jurisprudence could plausibly be sought in a perceived need to remedy the improper practice of ordinary courts. These courts, as is widely known, have unfortunately tended to treat the dismissal of a forced-share claim under Article 5 of the Civil Code as falling within the authority of res iudicata – that is, as   a    d e f i n i t i v e   deprivation (or, alternatively, as a definitive limitation) of the right to a forced share. Yet such “definitive” protection can neither arise from nor be justified by Article 5 of the Civil Code. The protection afforded by that provision is inherently “temporary” in nature; it extends solely over the period during which the exercise of the right to a forced share remains contrary to the principles of social coexistence. Once this inconsistency ceases to exist, a subsequent assessment of the same claim may legitimately yield a different result[footnoteRef:6]. It might therefore have seemed that, in light of this improper, deeply entrenched, and consequently difficult to “eradicate” judicial practice, the Supreme Court sought to adopt a radical stance and to exclude altogether the possibility of “manipulating” the institution of the forced share through Article 5 of the Civil Code. However, a careful reading of the reasoning of the Court reveals that this was by no means the concern guiding the Supreme Court. The Court does not, at any point, refer to irregularities in the practice of the lower courts. [6:  See further T. Justyński, Glosa do wyroku SN z dnia 16 czerwca 2016 r., V CSK 625/15 (Commentary on the Supreme Court Judgment of 16 June 2016, V CSK 625/15), OSP 2017/2; see also P. Księżak, Zachowek w polskim prawie spadkowym (The Forced Share in Polish Succession Law), Warszawa 2010, pp. 358–359.] 

	A full engagement with the reasoning of the Court demonstrates, rather decisively, that the source of the untenable operative part lies partly in secondary, and essentially technical considerations concerning the interpretation of Article 5 of the Civil Code, and, above all, in the Court’s broader understanding of the right to a forced share and its firm conviction regarding the need for its fundamental protection.
	The Supreme Court also addressed several additional issues in its reasoning, including, in particular, the question of the maturity of forced-share claims. These aspects – though undoubtedly of considerable theoretical and practical interest – do not fall within the scope of this commentary and will therefore not be examined here. The analysis that follows will instead concentrate on the central issue as articulated in the operative part of the judgment: the admissibility, or purported inadmissibility, of invoking Article 5 of the Civil Code to dismiss a claim for a forced share. At this stage, it must be unequivocally affirmed that the assessment of a forced-share claim through the prism of Article 5 of the Civil Code is clearly  p e r m i s s i b l e.  

2.	The factual background of the case was both illustrative and “instructive” from a practical perspective, yet its detailed reconstruction is unnecessary for addressing the inherently abstract nature of the issue under consideration – namely, the general admissibility of applying the concept of abuse of right to a claim for payment of a forced share. It is sufficient to recall that the testator had disinherited his only daughter as well as her two children – his grandchildren. While the disinheritance of the daughter was found by the court to be justified, the disinheritance of the grandchildren was not. As a result, the latter therefore acquired the status of persons entitled to assert their respective forced share claims.
Within this factual context, it should be emphasised that the final assessment expressed by the Supreme Court – its refusal to dismiss the grandchildren’s forced-share claims on the basis of Article 5 of the Civil Code – appears, under the current legal framework, to be both correct and in concreto justified. Nevertheless, the Court arrived at this substantively sound conclusion by a rather unconventional and ultimately unpersuasive route. The refusal to dismiss the claims ought to have been grounded in the absence of circumstances capable of warranting the in concreto application of Article 5 of the Civil Code, rather than – as the Supreme Court concluded – in a generalised denial of the admissibility of employing the abuse of right doctrine as a means of limiting forced-share claims.  

3.	The Supreme Court points to the strong – indeed, constitutional – foundation of the protection afforded to the forced share within Polish law. In my view, this position is well-founded and firmly rooted in the constitutional framework, although the matter continues to invite a scholarly debate. The minimum share in succession represented by the forced share enjoys protection under Article 21(1) and Article 64 of the Constitution, both of which safeguard property rights and ensure that their exercise cannot be arbitrarily deprived or unduly restricted by the legislative or judicial intervention[footnoteRef:7]. [7:  The scholarly debate concerns both the question of whether what is protected is the successor’s right to “inherit” or merely the testator’s right to transfer property mortis causa, as well as whether the institution of the forced share itself enjoys constitutional protection. See in greater detail T. Justyński, Glosa do wyroku TK z dnia 25 lipca 2013 r. (P 56/11) (Commentary on the Constitutional Tribunal Judgment of 25 July 2013, P 56/11), OSP 2019, no. 3, item 23, especially pp. 5–7; see also B. Banaszak, Konstytucja Rzeczypospolitej Polskiej. Komentarz (The Constitution of the Republic of Poland: Commentary), Warszawa 2012, p. 167, thesis 3 to Article 21.] 

	Building on these constitutional guarantees afforded to the forced share, the Supreme Court draws a further conclusion: namely, that any limitation of the right to a forced share is permissible solely in the explicitly regulated case of “disinheritance” under Article 928 et seq. of the Civil Code, and in the equally precisely defined situation of “unworthiness to succeed” under Article 1008 of the Civil Code[footnoteRef:8]. This reflects the Court’s broader view that restrictions on the minimum share in succession must arise exclusively from clear, strictly framed, and exhaustively enumerated statutory grounds. Both of these provisions are intended to operate as strict and narrowly construed exceptions to the constitutional rule protecting the forced share. Building on this premise, the Supreme Court advances yet another conclusion – this time entirely unacceptable – namely, that it is impermissible to create an additional exception in the form of allowing the application of Article 5 of the Civil Code. In the Court’s assessment, both provisions (that is, those governing disinheritance and unworthiness to succeed) constitute lex specialis in relation to Article 5 of the Civil Code and therefore operate to exclude its applicability to forced-share claims.  [8:  Nota bene, the admissibility of invoking the concept of unworthiness to succeed in matters concerning the forced share is itself debatable and would require application per analogiam, given the absence of an explicit provision analogous to those applicable to an ordinary legacy (Article 972 of the Civil Code) or to a vindicatory legacy (Article 9811 § 5 of the Civil Code).] 

	For numerous reasons, this final stage of the Supreme Court’s reasoning cannot be accepted. 
Although it is reasonable to acknowledge that the legislature is generally reluctant to restrict the forced share—a point that will be addressed in greater detail below—and that it has therefore enacted only two provisions allowing for the  d e f i n i t i v e  deprivation of an entitled family member of this right, there is nonetheless no foundation for concluding that the existence of these provisions excludes the application of the abuse-of-right doctrine on the ground that they operate as lex specialis. 
This is not the place for an extensive theoretical analysis of the lex specialis doctrine, and for a fuller examination of this issue reference must be made to the relevant scholarly literature[footnoteRef:9]. It must, however, be stated unequivocally that the lex specialis doctrine cannot be invoked in a situation where Article 5 of the Civil Code concerns solely the   e x e r c i s e  of a right and its application can never result in the loss or extinction of that right, whereas “disinheritance” and “unworthiness to succeed” are provisions that do not regulate the manner of exercising a right but instead operate to  e x t i n g u i s h  the right itself. Such fundamentally different functions and normative structures preclude treating the latter as lex specialis in relation to Article 5.  [9:  See T. Justyński, Nadużycie prawa podmiotowego w polskim prawie cywilnym (Abuse of a Subjective Right in Polish Civil Law), p. 85 ff.] 

This observation alone demonstrates that we are dealing with fundamentally different legal instruments, even if they are connected through an underlying negative moral assessment—namely, a conflict with the principles of social coexistence—and even if certain structural or functional relationships may, at first glance, appear to exist between them. 
There is, however, clearly no classical relationship of “inclusion” between Article 928 of the Civil Code (disinheritance) and Article 1008 of the Civil Code (unworthiness to succeed) within the normative sphere of Article 5 of the Civil Code—certainly not one that might justify the conclusion that the Polish legislature intended to exclude the application of the abuse-of-right doctrine (as codified in Article 5) in matters concerning the forced share, and that, for this reason, it created an “exclusive regulatory framework” consisting of disinheritance and, where applicable, unworthiness to succeed.   
It is worthwhile, moreover, to consider the genesis of the relationship between Article 5 of the Civil Code and the institutions of “disinheritance” and “unworthiness to succeed” from a different angle. This perspective makes the point even more evident, for when we recognise that the legislature was fully aware of the inherent limitations of the abuse-of-right doctrine – the application of which cannot permanently deprive an individual of a right – and simultaneously conscious of the need to provide a mechanism enabling the permanent/definitive deprivation of the right to a forced share, its solution becomes entirely coherent. A l o n g s i d e  the possibility of  t e m p o r a r y  dismissal of the claim (under Article 5), the legislature introduced an additional set of mechanisms allowing for the  p e r m a n e n t  exclusion from this right, namely “disinheritance” and “unworthiness to succeed”. By doing so, the legislature expanded – rather than narrowed – the range of available legal instruments. That these mechanisms operate “alongside”, rather than “instead of”, the abuse-of-right doctrine is demonstrated, among other things, by their distinct prerequisites they impose and the notably different circumstances in which they apply. Thus, in the case of effective disinheritance, the basic precondition for invoking Article 5 – namely, the very act of “exercising the right” by bringing a forced-share claim – never arises at all. Conversely, the “definitive nature” of unworthiness to succeed – based, in the broadest sense, on an assessment of the successor’s “conduct towards the testator” – and the impossibility of permanently dismissing a forced-share claim under Article 5 on the basis of circumstances lying precisely within the relational sphere between the testator and the forced-share claimant (as such dismissal would amount to permanent deprivation) further underscores the conceptual and functional separation between these regimes. 

4.	At this point, a broader reflection is in order. The Polish legislature does, in fact, protect the forced share at the expense of a “significant portion” of the testator’s autonomy. The careful balancing of two competing values - family solidarity on the one hand, and the autonomy of the person disposing of property mortis causa on the other – undertaken in the 1960s[footnoteRef:10], continues to constitute binding law to this day. Even though, under today’s substantially altered social and economic conditions, one may now legitimately question whether this balancing of values remains fully appropriate or entirely up to date [footnoteRef:11]. These altered circumstances may even give rise to the view that the institution of the forced share has become fundamentally outdated in contemporary society and should perhaps be replaced with alternative mechanisms. One such alternative would be a so-called “maintenance-based system”, which would protect only those members of the decedent’s immediate family who are genuinely in need – such as minors, persons who are ill, or those unable to work – while withholding protection from relatives who are “doing well” and rely solely on their formal position within the “family hierarchy,” despite the testator’s clear intention to exclude them. Such a system would arguably be more equitable – subject to certain assumptions – and, in particular, would afford greater respect to the wishes of the testator. Nonetheless, it would also entail a number of significant risks, the detailed examination of which falls beyond the scope of this commentary[footnoteRef:12].  [10:  And it was shaped in the European codifications as early as the late nineteenth century. See further P. Księżak, Zachowek w polskim prawie spadkowym (The Forced Share in Polish Succession Law), p. 32 ff.]  [11:  Cf. T. Justyński, Uprzywilejowana wysokość zachowku w polskim prawie spadkowym (w świetle art. 991 k.c.) na tle współczesnych tendencji rozwojowych (The Privileged Amount of the Forced Share in Polish Succession Law (in the Light of Article 991 of the Civil Code) Against Contemporary Developmental Trends), in: J.M. Łukasiewicz, M. Załucki (eds.), Prawo rodzinne i spadkowe wobec współczesnych zjawisk technologicznych i społecznych (Family and Succession Law in the Face of Contemporary Technological and Social Phenomena), Toruń 2018.]  [12:  It should merely be noted here that the structure of the so-called “privileged forced share” (Article 991 § 1 of the Civil Code) is entirely out of step with present-day realities. See further T. Justyński, Glosa do wyroku Sądu Apelacyjnego w Gdańsku z dnia 11 stycznia 2013 r., V ACa 989/12 (Commentary on the Judgment of the Gdańsk Court of Appeal of 11 January 2013, V ACa 989/12), OSP 2017, no. 11.] 

	Despite the growing conviction that the forced share, in its current statutory form, is increasingly ill-suited to contemporary circumstances, it must be emphasised in the strongest terms that the careful balancing of values performed by the legislature cannot be altered or re-engineered through the application of an exceptional provision such as Article 5 of the Civil Code. This norm is not designed to function as   a   g e n e r a l    m e c h a n i s m   for setting aside statutory rules perceived as “outdated”, nor does it confer on the judge any authority to revise binding legal provisions in accordance with his or her personal conviction – for example, the belief that the institution of the forced share has outlived its usefulness and no longer corresponds to the evolving “spirit of the times.”
This observation does not, however, imply any support for the position of the Supreme Court, which excludes the possibility of dismissing a forced-share claim on the basis of Article 5. Quite the opposite is true. Allowing, in concreto, the “neutralisation of a legal norm” through the abuse-of-right doctrine, as embodied in Article 5, in fact serves to reinforce the rule established by the legislature. Without such a corrective instrument, the rule could, at least in certain situations, become intolerable as a matter of principle rather than merely in genuinely exceptional cases. It is therefore necessary to “eliminate” those rare and extreme situations which, if left unaddressed, might call into question the fairness and legitimacy of the general rule itself. This is precisely the function assigned by the legislature to Article 5 of the Civil Code. Naturally, such intervention presupposes the existence of circumstances that are truly extraordinary – conditions so exceptional that, in the specific case at hand, the general balancing of interests devised by the legislature would become manifestly and unacceptably unjust. 

5. 	It is also worth noting that a considerable degree of misunderstanding—indeed, of a fundamentally important and far-reaching nature—arises in the discussion from the inconsistent and, in particular, insufficiently uniform use of terminology. The difficulty lies in the fact that the expressions “dismissal of the claim” and “deprivation of the right to a forced share” are all too often treated as interchangeable, even though they are anything but synonymous in either concept or effect. While the “dismissal of a forced-share claim” on the basis of Article 5 of the Civil Code is entirely permissible (and, quite rightly, continues to enjoy broad, well-established support in the scholarly literature), some commentators nonetheless interpret such dismissal as amounting to the distinctly impermissible “deprivation of the right to a forced share,” thereby conflating two notions that remain doctrinally and functionally separate. 
6.	The foregoing analysis demonstrates with particular clarity that the position adopted by the Supreme Court, which excludes the assessment of a forced-share claim through the lens of Article 5 of the Civil Code, cannot be regarded as correct or doctrinally sustainable. Like the exercise of any subjective right, the pursuit of payment of a forced share must, by its very nature, remain subject to careful evaluation under the doctrine of abuse of right, which continues to serve as an essential safeguard against the improper or excessively formalistic invocation of legal entitlements.
It is likewise difficult to overlook the fact that the Supreme Court’s approach unduly strengthens the position of the forced-share claimant—an effect that no longer corresponds to contemporary social and economic realities in Poland, nor to the broader developments and evolving tendencies observable in established democracies and mature market economies.
Simultaneously, the application of the abuse-of-right doctrine does not, in any respect, conflict with the constitutional protection of individual rights, including – alongside the right to property – the constitutionally safeguarded right to succession. Article 5 of the Civil Code merely serves to restrain and correct the improper exercise of rights, even those guaranteed at the constitutional level, without in any way encroaching upon their essential substance or diminishing the core of the entitlements that the Constitution seeks to protect.
Furthermore, it must be acknowledged that the legislature has deliberately and rigorously limited the circumstances in which an entitled person may be    d e f i n i t i v e l y   deprived of the right to a forced share. These situations are confined exclusively to two mechanisms: “disinheritance” and “unworthiness to succeed”. Allowing the dismissal of a forced-share claim under Article 5 does not in any way undermine this carefully calibrated legislative choice. Such “dismissal” does not constitute an additional instance of deprivation of the right to a forced share, for it does not extinguish the right itself, but merely addresses the improper exercise of that right in a specific and exceptional context.

