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15 Using collective redress 

mechanisms to protect the 

right to a healthy environment 

in Poland: An achievable goal 

in the near future?

Karolina Karpus

15.1 Introduction: methodology and scope 

of the assessment

The attempt to assess the legal possibilities of using injunctive and compensatory collective 
redress mechanisms in the Member States of the EU concerning violations of rights granted 
under EU law from the perspective of the environmental law should be based on three basic 
methodological assumptions.

law, whereas, the measures within administrative law (part of which is also environmental 
law) can mainly be referred to for comparative objectives. Moreover, the elaboration of civil 
law measures must be conducted with a breakdown per legal measure, strictly directed 
at environmental protection and general civil law measures, which can indirectly serve 
environmental protection.

Second, the solutions concerning the issue of legal liability within environmental law 
should be assessed by taking the existence and consequences of the general principle 
of environmental law into consideration – the preventive principle that “requires action to 
be taken at an early stage and, if possible, before damage has actually occurred”.366 Thus, 

principle above all. According to this principle, compensatory collective redress mechanisms 

366 SANDS, P. . Cambridge: Cambridge University Press, 2003, 
p. 247.
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should be treated as a necessary solution but, due to its nature as being subsidiary to 
basic legal measures of environmental law. The preventive principle is, therefore, the most 
important criterion of the assessment of legal measures in the analysed scope and then the 

.

Third, the issues of “legal interest” as the condition for obtaining legal protection must be 

involvement in environmental protection into consideration. Within this scope, B. Iwanska 

protect the environment as a common good. Here, the private (“egoistic”) interest connects 
with public (environmental protection) interest. According to B. Iwanska, the example of 
such a connection between legal interests is the area of human rights, directly dependent 
on the possibility of life in a high-quality environment. Whereas, in the second case, 
i.e. altruistic motivations, B. Iwanska points to the following legal instruments that enable 
the members of society to take actions within environmental protection: 1) , 
2) the actions of associations (e.g. environmental organisations) as a legal form of social 
activity, 3) institution of the environmental ombudsman.367

analysis while describing Polish legal regulations and also in the description of 
proposed recommendations. It is also a good starting point for distinguishing the categories 
of possible civil proceedings. Hence, the following should be distinguished: 1) environmental 
cases: a) initiated by an entity seeking the protection of its own legal interest and at the same 
time of environmental protection (“egoistic motivation”); b) initiated by an entity exclusively 
seeking the protection of the environment (“altruistic motivation”/“purely environmental 
case”); and 2) non-environmental cases (initiated by an entity exclusively seeking the 

“environmental cases”.

From the formal point of view, the analysis of Polish provisions within the objectives of 
European Commission Recommendation 2013/396/EU368 should include the review of 

in the following normative acts: Act of 27 April 2001 on Environmental Law (hereinafter: 
ELA);369 Act of 13 April 2007 on prevention of and remedying environmental damage370 
and Act of 3 October 2008 on access to environmental information, public participation in 

367 . Warszawa: Wolters Kluwer, 2013, 

368 Commission Recommendation of 11 June 2013 on common principles for injunctive and compensatory 
collective redress mechanisms in the Member States concerning violations of rights granted under Union 

369 Journal of Laws of 2018 item 799 with amendments.
370 Journal of Laws of 2018 item 954 with amendments.
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decision-making in environmental matters and EIA (hereinafter: 2008 Act).371 The second 
group will include the Civil Code of 23 April 1964 (hereinafter: Civile Code),372 and the Act of 
17 December 2009 on class action lawsuits.373

It should also be pointed out that, from the point of view of environmental law, to correctly 
assess the issues included in EC Recommendation 2013/396/EU it is necessary to combine 
them in the context of the principle of sustainable development, above all with the Aarhus 
Convention,374 and, consequently, also with the EU law acts implementing the resolutions of 
the Convention (horizontal and sectoral).

15.2 Implementation of Article 9 (3) 

of the Aarhus Convention in Poland

15.2.1 Access to justice (III Aarhus pillar) 

and its challenges for the national legislator

The Polish legislator implemented the Aarhus Convention and the relevant EU laws into 
the Polish law by the 2008 Act. With regard to both substantive rights provided by the 
Convention – under Article 4 (access to environmental information) and Article 6 (public 

 
and in Article 9 (2) is ensured on general principals, including the right to appeal to an 
administrative body of second instance and the right to make a complaint to an administrative 
court. However, by applying those solutions, the Polish legislator did not make an effort, 
either in administrative law or civil law, to implement Article 9 (3) at the same time in an 
independent and well-thought-out way. It should be indicated that, also at the level of the 
EU law, Article 9 (3) was not fully implemented.375 In 2017, the European Commission made 
an attempt to summarise the CJEU judicature and the experiences of the Member States in 
its “Notice on access to justice in environmental matters”, stating directly that the scope of 
this act 

371 Journal of Laws of 2018 item 2081 with amendments.
372 Journal of Laws of 2018 item 1025 with amendments.
373 Journal of Laws of 2018 item 573 with amendments.
374 UNECE Convention on Access to Information, Public Participation in Decision-Making and access to Justice 

in Environmental Matters (1998), Journal of Laws of 2003 No. 78, item 706.
375 See the European Commission’s unsuccessful Proposal for a Directive of the European Parliament and of the 

at: < >; EBBESSON, J. Access to 
justice at the National Level. Impact of the Aarhus Convention and European Union Law. In: PALLEMAERTS, 
M. (ed.). 

z Aarhus do prawa Unii Europejskiej. 
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.376

Two of the most important issues that would require amendments and consideration in the 
light of Article 9 (3) of the Aarhus Convention are “environmental damage” (damage to natural 
resources) and the right to a clean environment. They have, without doubt, fundamental 
meaning for collective redress mechanisms from the civil law perspective. It results from the 
basic fact that the main aim of collective redress mechanisms is to facilitate access to justice 

.377 Thus, in a situation when a given “mass harm situation” 
results from an incident being “environmental damage” then, at the same time, it results in 
a breach of the right to a clean environment, to which all exposed or harmed people are 
entitled. This case, assessed not only in the context that had already occurred but also in 
the situation of a direct threat of its occurrence, is a type of “environmental case”, in which 
the entities search for legal protection while being guided by egoistic motivation in relation 
to environmental protection.

regulations to adapt them even minimally to Article 9 (3) of the Aarhus Convention. Obviously, 
the Polish legislator thinks that there is still no need to amend Article 415 of the Civil Code 
on account of the concept of “environmental damage”. Within “damage,” Article 415 of the 
Civil Code includes in principle “harm to property” and “harm to the person”, whereas “harm 
to the environment” as an independent structure still remains mainly as a postulate in the 
discussion on future law amendments.378 While, taking into consideration the protection 
postulated with regard to “mass harm situations” resulting from EC Recommendation 
2013/396/EU, it should be added that, in the case of the Act of 17 December 2009 on class 
action lawsuits, it was indicated from the beginning that none of 

.379 It may also be added in the context of the right 
to a clean environment as one of the human rights and included in Article 23 of the Civil 
Code’s types of “personal interests” of a human being, protected by civil law measures that, 
also in this context, the Polish legislator accepts that there is still no need to detail those 

376 Commission Notice on access to justice in environmental matters (2017/C 275/01), available at: <https://eur-
>, p. 4.

377 Point 3 (b) of the Commission Recommendation of 11 June 2013 on common principles for injunctive and 
compensatory collective redress mechanisms in the Member States concerning violations of rights granted 
under Union Law (2013/396/EU). 

378 RAKOCZY, B. 
 Warszawa: Wolters Kluwer, 2010, 

379 SIERADZKA, M. . Warszawa: Wolters Kluwer, 
2015, p. 26.
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provisions by taking recent developments in environmental law and human rights law into 
account.

15.2.2 Legal protection measures aimed at 

environmental protection – civil law

Within a short review of legal protection measures aiming at public interests, namely 
environmental protection, the following groups should be indicated. In the group of civil 
law measures directly aimed at environmental protection, including those that assume the 
possibility of using of a civil injunctive action, as well as action for damage, the following 
measures may be pointed out: 1) Article 323 (1) of the ELA380 and Article 57 (1) of the Act of 

381 2) Article 323 (2) of 
the ELA382 and Article 57 (2) of the Act of 22 June 2001 on microorganisms and genetically 

of environmental protection, the following may be counted among the most important in 
the Civil Code: 1) Article 23 (Protection of personal interests) in conjunction with Article 24 
(Means of protection) and Article 448 (Infringement of personal interests); 2) Article 144 
(Immissions) in conjunction with Article 222 (2) ( ); 3) Article 415 (Fault-based 
liability for delicts); 4) Article 417 (State Treasury liability for unlawful action or omission) 
and Article 417 (Damage arising from a legislative act); 5) Article 435 (Risk-based liability of 
person running an enterprise); and 6) Article 439 (Preventing damage).383

As already pointed out above, the Polish legislator has not so far proposed solutions 

legal protection of the environment and in connection with collective redress mechanisms. 
It may be noticed in this context that, for instance, in the French law the issue underwent 
interesting changes that could be an inspiration for the Polish legislator. In 

384 presented in 2012, the division of 
“environmental damage” into two categories, i.e. “harms to environment” and “harms to 

380 “Every person who is directly threatened by damage or has suffered damage as a result of illegal impact on 
the environment may demand that the entity responsible for this threat or violation should restore the state 
complying with the law and take preventive measures, in particular by putting in place an installation or 

demand that the activity causing the threat or disturbance be stopped”; (“egoistic motivation”).
381 Journal of Laws of 2017 item 2134 with amendments.
382 “Where the threat or violation affects the environment as a common good, the claim referred to in paragraph 

1 may be brought by the State Treasury, a unit of local/regional administration as well as an environmental 
organisation”; (“altruistic motivation”).

383 Article 439 of the Civil Code: “Whoever is threatened by a direct damage resulting from the behaviour of 
another person, in particular from the absence of the due supervision over the enterprise or establishment 
run by that person or the condition of a building or other facilities possessed by that person, is threatened by 
a direct damage, may demand that person to undertake measures indispensable for averting the imminent 
danger, and if necessary also to give an appropriate security”.

384 . Paris: LGDJ Lextenso 
éditions, 2012, p. 15–22.
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humans” was suggested. Within the second one, “collective harms” and “individual harms”, 
suffered by a human due to a harm to the environment, were distinguished. From this 

the environment or environmental protection in its various aspects”. It was also explicitly 
noted that the environment is the source of ecosystem services,385

are humans. In the context of such understood “collective harms” and taking the category 
of ecosystem services into consideration,386 one may see the chance to develop legal 
regulations that will make it easier to gain legal protection in “environmental cases”, also 
within collective redress mechanisms.387

Within the scope of the above review, the relationship between “personal interests of 
a human being” and right to a clean environment388 should be pointed out. Article 23 of the 
Civil Code, among the “personal interests of a human being,” enumerates “health, freedom, 
dignity, freedom of conscience, name or pseudonym, image, privacy of correspondence, 

It is only a sample catalogue of values protected in civil law. “Clean environment” may be 
connected in this aspect as an element included in such “personal interests” as “health” or 
“freedom” and “dignity”. However, the question if it is high time to indicate directly in Article 
23 an independent type of “personal interest” which is “good quality environment” arises. 

or “common good”, whereas the aim of Article 23 of the Civil Code is to protect “personal 
interests”, i.e. “individual goods”. Even so, one can see a new legal argumentation in the 
example of civil cases concerning air quality due to the threat resulting from smog, which 
gives a chance to amend the interpretation of law in this context.

385 In France, Article 1247 of the French Civil Code has indicated since 2016 that 

; available at: <https://www.legifrance.gouv.fr>.
386

and Law. 
Agroecology. Transdisciplinary Approach to Public Ecosystem Services as a New Challenge for Environmental 
Legal Doctrine. 

services approach into environmental management. 
387 NEYRET, L. 

(eds.). 

388

czystego powietrza jako dobra osobiste. 
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15.3 Air pollution (“smog”) and the right 

to breathe clean air – recent developments

15.3.1 “Air quality plans” before the administrative 

courts

protection in Poland presented in the report of 2014,389 as well as, in the 2018 report 

.390 The data of the Chief Inspectorate of 
Environmental Protection for 2010-2016 show that he most common cause of exceeding 
permissible levels of particulate matter PM10 (24-hour average) was the emission connected 
to individual heating of buildings (the cause was indicated in 82.2% to 94.0% of all reported 
cases of excess). With regard to benzopyrene, the results were between 94.1% and 100%.

In Poland, the transposition of the provisions of Directive 2008/50/EC of the European 
Parliament and of the Council of 21 May 2008 on ambient air quality and cleaner air for 
Europe (hereinafter: CAFE Directive or Directive 2008/50/EC),391 took place by amending 
the ELA in 2012.392 The preparation and implementation of “air quality plans”, indicated in 
Article 23 (1) of the Directive, may be recognised as one of the most important obligations 
of the Member States. According to the CJEU, the “air quality plans” adopted by a Member 
State under this Article, whether at national or regional level, should include an express 
reference to the requirement that those plans have to make it possible to limit exceedances 
of limit values to the shortest possible period.393

At the same time, in the context of individual entities’ rights correlated with “air quality plans,” 
in case C-404/13394 the CJEU expressly stated that

389

. Warszawa: NIK, 2014, available at: <https://www.nik.gov.pl/plik/id,7764,vp,9732.pdf>.
390

. Warszawa: NIK, 2018, p. 29; available at: <https://www.nik.gov.pl/kontrole/wyniki-
kontroli-nik/kontrole,18513.html>.

391 Available at: <http://data.europa.eu/eli/dir/2008/50/oj
392 Act of 13 April 2012 on the revision of ELA and certain other Acts, Journal of Laws of 2012 item 460.
393 Judgment of the Court of Justice of 22 February 2018, v  (C-336/16 

ECLI:EU:C:2018:94, paragraph 122); see also: Judgment of the Court of Justice of 5 April 2017 
v  (C-488/15 ECLI:EU:C:2017:267).

394 Judgment of the Court of Justice of 19 November 2014, 
v  (C-404/13 ECLI:EU:C:2014:2382, 
paragraph 56); Judgment of the Court of Justice of 25 July 2008 v  (C-237/07 
ECLI:EU:C:2008:447, paragraph 39).
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.

The issues of “air quality plans”, implemented as resolutions of voivodship sejmiks, have 
already occupied the attention of Polish administrative courts. However, the available 
judicature is not very extensive. The legal nature of those programmes and, consequently, 
the admissible level of specifying the solutions (tasks and obligations) included in the act 
were the prime legal issues assessed in those cases. The litigation in this context was 
conducted from the opposing directions by two groups of entities, 1) those thinking that 
a given plan interferes too much with their rights and obligations;395 2) those believing that 
the plan does not guarantee the appropriate level of environmental protection.

The second group consists of individual entities who want the “air quality plans” to be 
a really effective legal instrument, which will quickly result in the improvement of air quality 

in a high-quality environment.396 In the administrative proceedings, individual entities usually 
use the complaint resulting from Article 90 (1) of the Act on voivodship self-government397 for 
the purpose of challenging “air quality plans”:

In order to satisfy this requirement, the entity claims that its right to a clean environment 
is breached because the “air quality plan” is environmentally inadequate in the light of 
Directive 2008/50/EC. However, in such cases so far, the administrative courts have usually 
questioned the right to appear in court ( ) of the suing entity under Article 90 (1) 
and accordingly rejected the complaints.398

Polish administrative courts, in principle, think that complaints resulting from Article 90 (1) of 
the Act have no nature of ; therefore, there are no grounds to try to use this 
complaint as in cases concerning general questioning of the environmental 
effectiveness of “air quality plans”. In its ruling of 2018, the Supreme Administrative Court 
explicitly stated that

395 The group does not only consists of entrepreneurs, but also of e.g. gminas (communes) – the litigation 
between the city of Poznan of Wielkopolskie Voivodship (the judgment of the Voivodship Administrative Court 
in Poznan of 29 November 2019, the case II SA/Po 660/13, CBOSA).

396

GIORGETTA, S. The Right to a Healthy Environment, Human Rights and Sustainable Development. 

397 The Act of 5 June 1998 on voivodship self-government, Journal of Laws of 2019, item 512 with amendments.
398 The Judgment of the Voivodship Administrative Court in Szczecin of 1 February 2012, case II SA/Sz 1298/11, 

CBOSA; Resolution of the Voivodship Administrative Court in Krakow of 6 July 2016, case II SA/Kr 573/16, 
CBOSA; Resolution of the Voivodship Administrative Court in Gliwice of 15 September 2017, case II SA/Gl 
639/17, CBOSA.
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.399

15.3.2 Air quality (right to a clean environment) 

and Article 23 of the Civil Code (protection of personal 

interests)

To illustrate the issue of assessing the usefulness of Article 23 of the Civil Code for the 
objectives of legal environmental protection, including collective redress mechanisms, two 
cases that have recently caught public attention in Poland, should be pointed out. They were 
of a similar factual situation (“Rybnik case” and “Grazyna Wolszczak case”) and adjudicated 
in two District Courts but the verdicts were completely different.

In October 2015, the plaintiff (an inhabitant of the town of Rybnik) sued the State Treasury 
(represented by the Minister of the Environment and the Minister of Energy) to award PLN 
50,000 in compensation for the breach of his personal interests (case no. II C 1295/15). 
The plaintiff claimed, referring to the obligations of the Polish state resulting from Directive 
2008/50/EC and the adequate Polish law, that the responsibility of the state for the results 

the breach of personal interests to his person had taken place for many years and had not 
changed. This situation had an unfavourable impact on everyday life, especially in winter 

in using his house for its intended purpose, had limited freedom of movement and also 
his rights, to live in a clean environment and to a particularly protected personal interest, 
i.e. health, have been breached.

In its judgment of 30 May 2018, the District Court in Rybnik in case II C 1259/15400 dismissed 

399 The order of the Supreme Administrative Court of 23 January 2018 case II OSK 3218/17, CBOSA.
400 The Judgment of the District Court in Rybnik of 30 May 2018, Case II C 1259/15, available at: <https://www.

saos.org.pl/judgments/content/361462>.
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At the same time the, District Court in Rybnik questioned the concept of placing the right to 
live in a clean environment in the personal interest catalogue in Article 23 of the Civil Code. 
Assessing the argument on breaching his right to health, the District Court in Rybnik found 

and additionally stated that 
.

The inhabitant of Rybnik made an appeal against the sentence to the Regional Court in 
Gliwice (case no. III Ca 1548/18, still pending). In November 2018, the Polish Commissioner 
for Human Rights joined the proceedings,401 having found all the arguments of the inhabitant 
of Rybnik indicated in the appeal legitimate, including above all those implying a breach of 
the right to respect for private and family life and living, as well as the right to freedom of 
movement, on account of air pollution. Simultaneously, the Commissioner for Human Rights 
criticised in particular the position of the District Court in Rybnik, which questioned the right 
to live in an unspoilt environment as a category of personal interests.

The new interpretation of Article 23 of the Civil Code took place in the sentence of 24 
January 2019 of the District Court in Warsaw in case VI C 1043/18.402 In the case, the plaintiff 
(a Polish actress Grazyna Wolszczak403

interests from the defendants: the city of Warsaw and the State Treasury (represented 
by the Minister of the Environment and the Minister of Energy) PLN 5,000 plus statutory 
interest for an organisation chosen by her. The actress, having cited  the CJEU 

that public authorities despite legal obligations regarding good quality air in Poland had 
been ineffective and had either not taken adequate action or they did so with a delay, which 
led to the situation that, for many years in Poland (including Warsaw), the quality of air had 
been bad and harmful to the health and life of people. Having indicated Article 23 of the Civil 

that because of poor air quality in Poland she could not pursue her passions and interests, 
as she often felt mental and emotional discomfort. As a result, the negligence of the Polish 
public authorities had led to the breach of her personal interests, such as the possibility to 
use the attributes of an unspoiled environment, the right to protect her personal life and 
the right to freedom, privacy and respect for her place of residence. The arguments of the 

401 Polish Commissioner for Human Rights – Pleading of 30 November 2018 on joining the case, the case III Ca 
1548/18, available at: <
smogu%20w%20Rybniku%2C%2030.11.2018.pdf>.

402

available at: <https://www.saos.org.pl/judgments/371572>.
403  (24.01.2019), available at: <https://www.rp.pl/Dobra-osobiste/301249966-Sad-smog-

narusza-dobra-osobiste-Wyrok-z-powodztwa-aktorki-Grazyny-Wolszczak.html>.
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remaining part of her claim were based on the case law of the European Court of Human 
Rights concerning, in particular, the right to life and right to respect for one’s private and 
family life and home.

. 

In response to the statement of the State Treasury that there is no such category of personal 
interests as  the District Court 
pointed out that

 

the District Court stated that 

The sentences in the “Rybnik case” and “Grazyna Wolszczak case” show the following 

realise the legal interest in the context of protecting personal interests within compensatory 
action (a personal injury claim), whereas the District Court in Warsaw, in the second case, 
accepted the fact that the protection of legal interests may be sought at an earlier stage, 
coming nearer in its preventive essence to claims for injunctive orders.

However, it should not be forgotten that both judgments were reached in cases settled in 

decisions of higher instance courts. Even so, after the sentence in the Grazyna Wolszczak 
404 representing the actress initiated together with a group of “ambassadors” 

404 http://gorski-radcaprawny.pl>) conducts parallel activities concerning the initiation of 
group proceedings against the State Treasury on settling the liability of the State Treasury for harm suffered by 
borrowers on account of concluding an agreement connected to foreign exchange rates (“credits nominated 
in CHF”); available at: <http://zjednoczenikredytobiorcy.pl/>.
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(famous Polish artists) the campaign “pozywamsmog”.405 Generally speaking, it (currently at 
an early stage, admitting entries from people interested in participating in the project until 
31 March 2019) aims to submit a collective redress action against the Polish State Treasury 
on the subject of “establishing the liability of the State Treasury for the harm and damage 
of the group participants (already suffered or which may occur in the future) and resulting 
from negligence by organisational units of the State Treasury while exercising public authority. 

to adjust the quality of air in Poland to the norms resulting from the legal provisions and 

those declarations explicitly, but it seems that the aim of the project is to initiate, within the 

15.4 Conclusions and recommendations

The methodology of this assessment was based on the following general assumptions. 
Within its scope, applying Article 9 (3) of the Aarhus Convention, a group of cases could be 

civil law measures could be assessed, paying special attention to the motivation of entities 
making claims (altruistic and egoistic motivations). The conclusions formulated as a result 

at the same time the reality of the effectiveness of using collective redress mechanisms 
as proceedings enabling access to justice in environmental matters. The example cases 
concerning the quality of air and the threat of smog show the existing barriers to access to 
justice, both in the administrative cases (“air quality plans”) and in civil cases (Article 23 of 
the Civil Code and the right to a clean environment).

Taking the above observations into account, the most important recommendations for the 
Polish legislator are:

1. to modernise the civil concept of “damage” in a way that directly and explicitly considers 
the existence of harm to the environment next to harm to persons and harm to property, 

2. to implement the concept of ecosystem services into the Polish legal system to provide 
grounds for a more environment-friendly interpretation of “legal interest” as a condition 
for assessing the right to make a claim for legal protection in “environmental cases” in 
which an entity is guided by egoistic motivation (the combination of individual interest 
with public interest, i.e. environmental protection);

3. to align the civil law concept of the protection of personal interests (Article 23 of the Civil 
Code) with the achievements of human rights law and environmental law with regard to 

405 See, available at: <https://pozywamsmog.eu
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the right to a clean environment, and subsequently to introduce the outcome of such an 
alignment in a proposal for legislative action.

The chances by the Polish legislator using a legal measure such as  (assuming 
the “altruistic” motivation of the plaintiff) to ensure access to justice in environmental matters 
remain minimal. Because of that, the main direction of change must concern the new 
notion of “legal interest” of an entity searching for legal protection. In this regard, greater 
attention should be paid to the concept of “environmental damage” and the perception of 

services”) from the perspective of individual rights (right to a clean environment). Only 
those changes will allow the usefulness of collective redress mechanisms (injunctive and 
compensatory) to be assessed more broadly in future in the interest of access to justice in 
environmental matters.


